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MEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtion [ 629]
for Order to Show Cause Wiy GCeorge Stephanopoul os Should Not be
Held in Contenpt; Stephanopoulos’s Mtion [633] for Protective
Order and Attorney’s Fees; Plaintiffs’ Unopposed Mdtion [665] for
Extension of Tinme to File Reply to George Stephanopoul os’s
Qpposition; and Plaintiffs’ Mtion [708] to Conpel Non-Party Ceorge
St ephanopoul os to Provide Mire Conplete Interrogatory Answers in
t he Formof Further Deposition Testinony, and to Produce Docunents
and Thi ngs. Upon consideration of these notions and the applicable
oppositions and replies thereto, the court will GRANT IN PART and
DENY IN PART Plaintiffs’ Mtion [629] for Order to Show Cause Wy
CGeorge Stephanopoul os Should Not be Held in Contenpt; DENY
St ephanopoul os’s Motion [633] for Protective Order and Attorney’s

Fees; GRANT nunc pro tunc Plaintiffs’ Unopposed Mdtion [665] for

Extension of Tinme to File Reply to George Stephanopoul os’s



OQpposition; and GRANT Plaintiffs’ Mtion [708] to Conpel Non-Party
George Stephanopoulos to Provide Mre Conplete Interrogatory
Answers in the Formof Further Deposition Testinony, and to Produce

Docunent s and Thi ngs.

| nt r oducti on

The allegations in this case arise from what has becone
popul arly known as “Filegate.” Plaintiffs allege that defendant
FBI and def endant Executive Ofice of the President (EOP) willfully
and intentionally violated plaintiffs’ rights under the Privacy
Act . Moreover, plaintiffs allege that Bernard Nussbaum Craig
Li vi ngstone, and Ant hony Marceca committed the common-|aw tort of
invasion of privacy by willfully and intentionally obtaining
plaintiffs’ FBlI files for inproper political purposes.

The current notions center around the deposition testinony,
docunent producti on, and interrogatory answers of Ceor ge
St ephanopoul os, who is not a party to this lawsuit. Stephanopoul os
is the fornmer Director of Comrunications for the Wite House and
former Senior Advisor to the President for Policy and Strategy.
St ephanopoul os held the latter position during the period of tine
that serves as the basis of plaintiffs’ conplaint. Thi s was
St ephanopoul os’s second tine to be deposed in this case. He was
deposed for the first time on March 9, 1998. After his original
deposition, plaintiffs filed and ultimately prevailed on a notion

to conpel further testinony from Stephanopoul os. See Al exander V.
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EBI, G v. No. 96-2123, Menorandumand Order (D.D.C May 28, 1998).
In that opinion, the court stated that Stephanopoul os’s testinony
| ed the court to conclude that Stephanopoul os failed to search for
docunents responsive to plaintiffs’ subpoena. [d. at 22-23, 25 &
n.4. Accordingly, the court ordered Stephanopoul os to conduct “a
reasonabl e search for docunents responsive to plaintiffs’ subpoena
duces tecum previously served on him” 1d. Oder 2. Moreover,
the court ordered that Stephanopoul os be re-deposed “to answer
gquestions regarding any responsive docunents produced and the
adequacy of his search for responsive docunents.” 1d. The court
al so requi red St ephanopoul os to answer interrogatories submtted by
plaintiffs in order to afford himan opportunity to establish his
attorney-client privilege claim which had cut-off plaintiffs’ |ine
of questioning on Stephanopoul os’s rel evant conversations with the
Wiite House Counsel’'s Ofice. Finally, the court required
St ephanopoul os to “pay plaintiffs’ attorneys’ fees and costs
resulting from the portion of the notion necessitated by his
conduct and fromthe need to re-depose him” 1d.

On February 16, 1999, Stephanopoul os conducted a search for
responsi ve docunents. According to the testinony given at his nost
recent deposition, Stephanopoul os first searched the only business
of fice that he maintains, at Col unbia University in New York City.
St ephanopoul os Depo. at 546. Wthin this office, Stephanopoul os
searched “every place that [he] thought it was conceivably possible
that there would be a docunent.” 1d. Stephanopoul os searched his
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of fi ce because, as he explained, “if [he] had any docunents, that
is where they would be.” 1d. at 503. This included a folder-by-
fol der search of his desk, file cabinets, and shelves. |d. at 548.

In addition to searching his office, Stephanopoul os verified
that no responsive docunents were held in other places. For
exanple, he testified that he uses his |aptop conputer “all the
time” and that “there is nothing about FBI files” on that conputer.
Id. at 520-21. In terns of residences, Stephanopoulos testified
that he has one in New York and one in Washington, D.C. The D.C
apartnent is one room and Stephanopoul os stated that he has never
put any White House or other rel evant docunents there. 1d. at 510-
12. As for the New York apartnent, Stephanopoul os testified that
he is there alnost daily, knows what it contains, and that it
contains no responsive docunents. Id. at 5009. In ternms of
St ephanopoul os’s ABC studio, he stated that he never keeps any
docunents there. However, Stephanopoul os term nated the deposition
before plaintiffs’ counsel asked nore specific, rel evant questions
about the search. For exanple, an issue has arisen as to notes
that pertainto the FBI files matter, made contenporaneously to the
tinme period at issue. Stephanopoul os never stated—-and term nated
t he deposition before he was asked—wahet her these contenporaneous

notes were included in his definition of “docunents.”

1. Analysis
A. Plaintiffs' Mtion for O der to Show Cause

4



Plaintiffs contend that Stephanopoulos should be held in
contenpt for failing to conply wwth the court’s May 28, 1998 Order,
fined a mninmm of $10,000 per day until a thorough search is
conpleted, ordered to re-appear for further questioning, and
required to pay all of plaintiffs’ attorneys fees and costs
associated with the filing of plaintiffs notion and a third
deposi tion. The court wll grant in part and deny in part
plaintiffs’ notion. Stephanopoul os’s deposition shall be continued
and will include (but not be limted to) the scope of the court’s
May 28, 1998 Order.! Plaintiffs’ other requested relief in this
notion will be denied.

In its May 28, 1998 Order, the court set out the perm ssive
scope of Stephanopoul os’s deposition. Specifically, the court
order ed St ephanopoul os to be re-deposed about any docunents that he
may have found and the adequacy of his new search. Despite this
clear order, however, plaintiffs insisted on trying to fight
previ ous, currently irrel evant battl es, such as whether
St ephanopoul os i n fact conducted his first search. 1nquiries about
St ephanopoul os’ s first search are outside the scope of the court’s
order and seek irrelevant testinony. Accordingly, plaintiffs wll

refrain frompursuing this |line of questioning.

G ven the court’s order bel ow, however, this scope will be
expanded to include Stephanopoul os’s rel evant conversations with
the White House Counsel’s O fice about the FBI files matter.
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Plaintiffs did, however, ask a nunber of questions relevant to
the subj ect matter at hand, and St ephanopoul os appears to have been
prepared to answer those questions. However, St ephanopoul os
unilaterally termnated his deposition before plaintiffs could
conplete this rel evant questioning, which had been ordered by the
court. Although the court will not sanction either side in this
matter, see infra subpart 11 (D), plaintiffs are still entitled to
this information. For exanple, plaintiffs have raised valid issues
as to whet her Stephanopoul os took rel evant, contenporaneous notes
on the FBI files matter. \Wether such notes were taken, whether
they still exist, and whether Stephanopoul os’s docunent search
included these notes are all relevant matters that were not
reached, due to Stephanopoulos’s termnation of the deposition
Therefore, Stephanopoulos’s deposition shall be continued and
testinmony on this subject, consistent with the court’s May 28, 1998

order, shall be all owed.?

B. Plaintiffs' Mtion to Conpel

Plaintiffs’ notion to conpel Stephanopoulos to provide nore

conplete interrogatory answers, in the formof further deposition

2Because St ephanopoul os’s conti nued deposition will include
testi nony on notes he may have made contenporaneously to the
pertinent time period, the court will deny plaintiffs’ request
for a court-ordered in canera inspection of these notes at this
tinme. |If they have a suitable basis for doing so, plaintiffs may
nmove to conpel the in canera inspection of these notes after the
conti nued deposition is finished.
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testinony, and to produce docunents and things, will be granted.
As part of its My 28, 1998 Order, the court noted that the
deposition testinony fromStephanopoul os’s first deposition did not
provide a sufficient basis to rul e upon certain clains of attorney-
client privilege asserted by Stephanopoul os as to conversations he
may have had with the White House Counsel’s O fice regarding how
Fil egate was sinply a harm ess “m stake.” Stephanopoul os testified
at his first deposition that he could not renmenber the details of
t hese conversations, if they ever occurred. St ephanopoul os di d
offer that if he did have such conversations, they would have
probably been with a certain Wite House Counsel’s Ofice attorney,
Jane Sherburne, around the tine the Filegate scandal was nade
public in the press. Yet, defendant EOP asserted attorney-client
privilege clains over this |ine of questioning, which precipitated
plaintiffs’ earlier notion to conpel and court ordering of further
testinmony by interrogatory on this issue, because the court could
not adequately address Stephanopoul os’s clainms of attorney-client
privil ege based upon the record at the tine. Plaintiffs submtted
these interrogatories, and Stephanopoul os responded. Al t hough
St ephanopoul os states by response to interrogatory that he cannot
remenber the specifics of these conversations, defendant EOP has
wi thdrawn their attorney-client privilege objection. Because the
court, consistent with its practice throughout this case, wll
refuse to deny plaintiffs a neaningful opportunity to exam ne
St ephanopoul os on this issue based on post-deposition witten
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testi nony, Stephanopoul os shall submt to a continued deposition as
to his relevant conversations with the Wite House Counsel’s

Ofice.

C. St ephanopoul os’s Mbtion for Protective O der

St ephanopoul os seeks a protective order to shield hinself from
any adverse consequences derived from | eaving his court-ordered
deposition, as seen in the foll ow ng passage:

[@Q] What are the topics of your classes [at Col unbia
Uni versity]?

[A:] Presidential prom ses.

[Q] Presidential promses. And what [does that] nean?
[ Gover nment counsel :] Objection, rel evance.

[Q@] You can respond.

[A'] | ook at every Presidency fromKennedy to Cinton.
| take a specific canpaign prom se for each president and
t hen see what happened to it.

[Q] One of the President’s promses was that he was
goi ng to have t he nost honest and et hi cal
adm ni stration[s]?

[A'] That’s not the one | chose. | did welfare reform

[@ | understand why you didn't choose it but did you
di scuss it?

[ St ephanopoul 0s’s counsel:] You' re wasting our tine
again, Larry. That has nothing to do with the adequacy
of his search

[Plaintiffs’ counsel:] He said he had papers on his
shel f, Presidential prom ses, the dinton adm nistrati on—



[ St ephanopoul 0s’s counsel:] He didn't say all that.
You' re junbling things together. Stick to what he’s
testified to.

[A'] | can say for the record that on questions 4, 5, 6,
T—

[Q] M. Stephanopoulos, | wll ask the question.
Certify this. This is part of our notion for sanctions.
W w Il ask the questions.

[A'] On questions 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
and 18 and 19 and 20 and 21 and 22 and 23 and 24 and 25
and 26 and 27 and 28 and 29 and 30 and 31 and 32 and 33
and 34 and 35 and then 38 and 37 and | did not find any
docunents after a thorough search responsive to those
guesti ons.

[Q@] There’s no question pending, M. Stephanopoul os.
The question was did you ever discuss in any of your
cl asses at Col unbia University the issue of allegations
that this President had not been honest?

[ St ephanopoul os’ s counsel :] Obj ecti on.

[Q@] Have you ever discussed that?

[ St ephanopoul 0s’ s counsel :] Objection and instruct him
not to answer. You' re wasting our time again, Larry.

[Q] Certify it. You keep tapes of all your classes?

[ St ephanopoul 0s’ s counsel :] Larry, this deposition is
over.

[Plaintiffs’ counsel:] Al right, certifyit. W’IlIl nove
for sanctions.

St ephanopoul os Depo. at 549-552. St ephanopoul os al so asks this

to enter an order shielding him from further discovery in

this case.

a court-ordered deposition with inmpunity.

O course, absent good cause, deponents are not free to | eave

transcript (as exenplified by this passage), however, reveal s that
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St ephanopoul os was justified in termnating the deposition.
Al though plaintiffs did, to sone extent, elicit rel evant testinony
in other points of the deposition as to Stephanopoul os’s February
16, 1999 docunment search, nuch of the deposition was spent
exploring other i rrel evant matters. For exanpl e, what
St ephanopoul os teaches in his class is sinply not calculated to
lead to the discovery of adm ssible evidence in this privacy |aw
case against the governnent. See FED. R Qv. P. 26(b). Neither
are the circunstances of Stephanopoul os’s first docunent “search,”
as plaintiffs spent nmuch of their deposition inquiring about.
These types of inquiries sinply waste tinme and do not advance the
search for relevant facts in this litigation. Therefore, based
upon the testinony given at Stephanopoul os’s deposition, the court
finds good cause for Stephanopoulos to have termnated his
deposition. Gven the court’s order of Stephanopoulos’s further
deposition testinony in two regards, however, the court will deny

his request for a termnation of discovery as to him

D. Sancti ons

The court nust once again turn to counter-notions for
sanctions. Plaintiffs ask for sanctions in conjunction with their
nmotion for order to show cause and their notion to conpel. Because
the court finds that Stephanopoulos was justified in termnating
hi s deposition, and gi ven defendant EOP s proper w thdrawal of the
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attorney-client privilege clains given Stephanopoul os’s |ack of
menory, plaintiffs’ requests for sanctions wll be denied.
St ephanopoul os’s notion for sanctions wll also be denied

St ephanopoul os seeks to recover the attorney’s fees he incurred in
relation to the filing of his notion for protective order.
Al though the court agrees that Stephanopoulos justifiably
term nated his deposition, the court is also cognizant of howthis
deposition cane about. It is Stephanopoul os’s own conduct at his
first deposition that required him to be deposed again and
subjected to further scrutiny. Plaintiffs’ counsel did, in fact,
elicit relevant testinony. Stephanopoul os was subject to |l ess than
one and one-half hours of questioning before wunilaterally
termnating this court-ordered deposition. Al t hough he was
justified in so doing, he is not entitled to attorney’'s fees for
such a wunilateral termnation. Therefore, his notion for

attorney’s fees wll be denied.

[11. Concl usion

For the reasons stated above, the court HEREBY ORDERS t hat:
1. Plaintiffs” Mtion [629] for Oder to Show Cause Wy
Ceor ge St ephanopoul os Shoul d Not be Held in Contenpt is GRANTED I N
PART and DENI ED I N PART. Specifically, it is FURTHER ORDERED t hat :
a. St ephanopoul os’ s deposition shall be continued, and
shal | include (along with paragraph 4 of this order) exam nation on
t he subject matter described in the court’s order of May 28, 1998.
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Thi s scope shal | i ncl ude i ssues pertaini ng to not es
cont enpor aneousl y made by St ephanopoul os during t he rel evant peri od
of tinme.
b. Plaintiffs’ other requests are DEN ED

2. St ephanopoul os’s Mdtion [633] for Protective Order and
Attorney’'s Fees is DEN ED

3. Plaintiffs’ Unopposed Motion [665] for Extension of Tine
to File Reply to George Stephanopoul os’s Qpposition i s GRANTED nunc
pro tunc.

4. Plaintiffs Mtion [708] to Conpel Non-Party GCeorge
St ephanopoul os to Provide Mire Conplete Interrogatory Answers in
t he Formof Further Deposition Testinony, and to Produce Docunents
and Things is GRANTED. In addition to the subjected matter
described in the court’s May 28, 1998 Order, Stephanopoul os shal
have hi s conti nued deposition taken on conversations with the Wite
House Counsel’s O fice pertaining to the FBI files matter.

5. Plaintiffs nmay not exceed the scope of subject matter
provided for in the court’s May 28, 1998 Order and paragraph 4 of
the court’s order today.

SO CORDERED

Dat e: Royce C. Lanberth
United States District Court
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